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(1)

FEDERAL PROPERTY CAMPAIGN
FUNDRAISING REFORM ACT OF 2000

THURSDAY, JULY 20, 2000

HOUSE OF REPRESENTATIVES,
COMMITTEE ON THE JUDICIARY,

Washington, DC.
The committee met, pursuant to notice, at 2:43 p.m., in Room

2141, Rayburn House Office Building, Hon. Henry J. Hyde (chair-
man of the committee) presiding.

Members Present: Representatives Henry J. Hyde, Howard
Coble, Charles T. Canady, Steve Chabot, Asa Hutchinson, Edward
A. Pease, John Conyers, Jr., Sheila Jackson Lee, Martin T. Mee-
han, and Steven R. Rothman.

Staff Present: Thomas E. Mooney, Sr., general counsel-chief of
staff; Jon Dudas, deputy general counsel-staff director; Will
Moschella, chief oversight counsel; Kirsti Garlock, counsel; Steve
Pinkos, counsel; Amy Rutkowski, staff assistant; and Samuel F.
Stratman, communications director.

OPENING STATEMENT OF CHAIRMAN HYDE

Mr. HYDE. The committee will come to order. Today, the commit-
tee holds a hearing on H.R. 4845, the Federal Property Campaign
Fundraising Reform Act, which I introduced along with several col-
leagues on the committee, including Mr. Canady, Mr. Hutchinson,
Mr. Chabot, and Mr. Sensenbrenner.

As is evident from the title of H.R. 4845, this legislation is in-
tended to reform the criminal rules which govern the raising of
campaign contributions by someone on Federal property. H.R. 4845
would prohibit the solicitation of hard and soft money in, to, or
from Federal property; ban campaign solicitations made on Federal
property by any means, including the telephone; ban solicitations
made on Federal property for funds that are meant to influence
State and local elections and ballot measures, such as initiatives
and referenda; and clarify that campaign fundraising is prohibited
at all times, including after hours, under these circumstances.

[The bill, H.R. 4845, follows:]
106TH CONGRESS

2D SESSION H. R. 4845

To amend title 18, United States Code, with respect to the prohibition against politi-
cal fundraising activities in Federal buildings.
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IN THE HOUSE OF REPRESENTATIVES

JULY 13, 2000

Mr. HYDE (for himself, Mr. CANADY of Florida, Mr. HUTCHINSON, Mr. GILMAN, Mr.
WOLF, Mr. HANSEN, Mr. CHABOT, Mr. METCALF, Mr. SHAYS, and Mr. CASTLE) in-
troduced the following bill; which was referred to the Committee on the Judiciary

A BILL

To amend title 18, United States Code, with respect to the prohibition against politi-
cal fundraising activities in Federal buildings.

Be it enacted by the Senate and House of Representatives of the United States
of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the ‘‘Federal Property Campaign Fundraising Reform
Act of 2000’’.
SEC. 2. FEDERAL FUNDRAISING REFORM.

(a) IN GENERAL.—Section 607(a) of title 18, United States Code, is amended—
(1) by striking ‘‘to solicit or receive any contribution within the meaning of

section 301(8) of the Federal Election Campaign Act of 1971 in’’ and inserting
‘‘in, to, or from’’;

(2) by striking ‘‘occupied in’’ and inserting ‘‘used for’’; and
(3) by striking the period at the end of the first sentence and inserting ‘‘to

solicit or receive by any means any contribution’’.
(b) CONTRIBUTION DEFINED.—Section 607 of title 18, United States Code, is

amended by adding at the end the following new subsection:
‘‘(c) In this section, the term ‘contribution’ means—

‘‘(1) any contribution within the meaning of section 301(8) of the Federal
Election Campaign Act of 1971; and

‘‘(2) any other gift, subscription, loan, advance, or deposit of money or any-
thing of value (other than any item described in any clause of section 301(8)(B)
of the Federal Election Campaign Act of 1971) which is made by any person—

‘‘(A) for the purpose of influencing any election for State or local office,
‘‘(B) for any Federal, State, district, or local political party, political

committee of a political party, or subordinate party or committee thereof,
‘‘(C) for any political committee or connected organization (as defined

in section 301 of the Federal Election Campaign Act of 1971), or
‘‘(D) for any person expending funds for the purpose of influencing (di-

rectly or indirectly) through advertising, polling, or other means any elec-
tion for Federal, State, or local office or any ballot initiative.’’.

(c) EXCEPTION.—Section 607(b) of title 18, United States Code, is amended by
inserting ‘‘or Executive Office of the President’’ after ‘‘Congress’’.
SEC. 3. APPLICATION OF CONTRIBUTION DEFINITION TO PROHIBITION AGAINST CONTRIBU-

TIONS BY FEDERAL EMPLOYEES TO EMPLOYERS.

Section 603(a) of title 18, United States Code, is amended by striking ‘‘within
the meaning of section 301(8) of the Federal Election Campaign Act of 1971’’ and
inserting ‘‘(as defined in section 607(c))’’.

Æ

Mr. HYDE. I introduced this legislation because politicians should
not be conducting their campaigns from Federal office space. Re-
cently, Representative Jim Hansen, the former chairman of the
House Ethics Committee, gave me a copy of a letter from the Jus-
tice Department which explained why, in their opinion, soft money
was not currently covered by the Federal fundraising property ban.
The Justice Department’s understanding of the law is not the same
as Representative Hansen’s.
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In a March 2, 2000, memorandum to all Members of the House,
the House Committee on Standards of Official Conduct described
their understanding of the prohibition as follows. The general rule
on solicitation, briefly stated, is that Members and staff may not
solicit political contributions in or from House offices, and this gen-
eral prohibition applies no matter how the solicitation is made, in
person, over the telephone, or through the mail, and no matter the
nature of the contribution solicited—hard money, soft money, or
contributions for a State or local campaign. I should note that Rep-
resentative Hansen has cosponsored my legislation because this
common-sense, good-government legislation addresses this and
other problems with the current law.

Another reason I introduced this legislation is because this com-
mittee has pored over thousands of pages of documents from the
Justice Department pertinent to its campaign finance investigation.
And after studying various legal opinions and legislative proposals,
we have determined that current law needs a little more work. In
fact, there are several deficiencies with the current law in addition
to the soft money issue.

I can’t emphasize too strongly this is not a partisan issue, and
I look forward to working with my friends on both sides of the aisle
on this legislation. I appreciate very much the hard work and
thought put into this legislation by the Justice Department. My
staff and the Department have worked closely on this, and I really
appreciate the constructive comments and cooperative working re-
lationship.

There is a time and a place for campaign fundraising, but a Fed-
eral office should never be that place. H.R. 4845 will protect the
integrity of the Federal workplace by reemphasizing the general
principle that Federal facilities should not be used for partisan ac-
tivities, such as campaign fundraising.

With that, I turn to Mr. Conyers for his opening statement.
[The prepared statement of Mr. Hyde follows:]

PREPARED STATEMENT OF HON. HENRY J. HYDE, A REPRESENTATIVE IN CONGRESS
FROM THE STATE OF ILLINOIS, AND CHAIRMAN, COMMITTEE ON THE JUDICIARY

Today the Committee holds a hearing on H.R., 4845, the ‘‘Federal Property Cam-
paign Fundraising Reform Act,’’ which I introduced along with several colleagues on
the Committee, including Mr. Canady, Mr. Hutchinson, Mr. Chabot, and Mr. Sen-
senbrenner. As is evident from the title of H.R. 4845, this legislation is intended
to reform the criminal rules which govern the raising of campaign contributions by
someone on federal property.

H.R. 4845 would:
• prohibit the solicitation of hard and soft money in, to, or from federal prop-

erty;
• ban campaign solicitations made on federal property by any means, including

the telephone;
• ban solicitations made on federal property for funds that are meant to influ-

ence state and local elections and ballot measures such as initiatives and
referenda; and

• clarify that campaign fundraising is prohibited at all times, including after
hours.

I introduced this legislation because politicians should not be conducting their
campaigns from federal office space. Recently, Rep. Jim Hansen, the former Chair-
man of the House Ethics Committee, gave me a copy of a letter from the Justice
Department which explained why, in their opinion, soft money was not currently
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covered by the federal fundraising property ban. The Justice Department’s under-
standing of the law is not the same as Rep. Hansen’s.

In a March 2, 2000, memorandum to all Members of the House, the House Com-
mittee on Standards of Official Conduct described their understanding of the prohi-
bition as follows:

The general rule on solicitation, briefly stated, is that members and staff may not
solicit political contributions in or from House offices, and this general prohibition
applies no matter how the solicitation is made (in person, over the telephone, or
through the mail), and no matter the nature of the contribution solicited (hard
money, soft money, or contributions for a state or local campaign).

I should note that Representative Hansen has cosponsored my legislation because
this common sense, good-government legislation addresses this and other problems
with the current law.

Another reason I introduced this legislation is because this Committee has poured
over thousands of pages of documents from the Department of Justice pertinent to
its campaign finance investigation and after studying various legal opinions and leg-
islative proposals, we have determined that current law needs a little more work.
In fact, there are several deficiencies with the current law in addition to the soft
money issue.

This is not a partisan issue, and I look forward to working with my friends on
both sides of the isle on this legislation. I also appreciate the hard work and thought
put into this legislation by the Justice Department. My staff and the Department
have worked closely on this, and I appreciate the constructive comments and cooper-
ative working relationship.

There is a time and a place for campaign fundraising, but a federal office should
never be that place. H.R. 4845 will protect the integrity of the federal work place
by reemphasizing the general principle that federal facilities should not be used for
partisan activities such as campaign fundraising.

With that, I now turn to Mr. Conyers for his opening statement.

Mr. CONYERS. I am sorry that I was late, Chairman Hyde and
members, and I will retrieve the earlier part of your statement.

I dare say that all of us, including the chairman and the vast
majority of the American public, believe that an overhaul of our
campaign finance laws is long overdue. Each year, our institution
loses considerable public credibility due to the perception that we
permit what amounts to legalized bribery by allowing powerful
PACs to influence our votes with hefty campaign contributions.
This year, the major political parties may raise and spend over $4
billion on commercializing democracy.

Senator McCain recently concluded that, ‘‘Special interests’ un-
limited campaign contributions were a key ingredient in the pork
stew that is choking the American people.’’ The Senator himself
pointed out that banks and security interests gave $14 million and
won $38 billion in tax breaks. The oil industry has given over $22
million in soft money, and the congressional leadership attempted
to provide them with an $800 million tax credit last year.

Now, does anyone really doubt that the purchase power of the
gun manufacturers who try to bottle up gun safety legislation, or
the insurance industry which wants to kill the patient’s bill of
rights and prescription drug benefits, are innocent of any proper
motive?

Now, no one is opposed to changing the somewhat obscure Pen-
dleton Act, but a bill that fixes the peripheral Pendleton Act abuses
does nothing else to reform our campaign finance system. It is like
going to the hospital emergency room with third-degree burns and
having a doctor wrap your twisted ankle in an Ace bandage.

So that is why I can’t help but be a little cautious, bordering on
skepticism about this hearing today. Whether a fundraising call is
placed from the Capitol, the White House, the Republican National
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Committee or the Democratic National Committee, or a 7-Eleven
parking lot, we all know the effect is the same. Donors often give
money with the expectation that they will get access and action
that most Americans don’t.

Now, there is no question that there may be abuses on both
sides. For instance, in 1997, the National Republican Senatorial
Committee and the National Republican Congressional Committee
offered $100,000 contributors a long list of special benefits that in-
cluded breakfasts and lunches with GOP congressional leadership.
In 1995, a Republican Senate-House dinner invitation promised di-
rect access to Republican leadership and congressional offices.

Any legislation that amends Pendleton must and should attempt
also to address the selling of access to public buildings, as well, and
I will shortly propose that. But there is a much bigger issue, Mr.
Chairman. It is the congressionally-sanctioned, but nevertheless
obscene purchasing of influence of the current system that the
American people want to change, not the modality or the venue in
which it is raised.

So today it is a little Nero-type fiddling while Washington burns,
as the Majority Whip of the House crudely calls for lifting limits
on campaign contributions and for putting an end once and for all
to campaign finance reform. But do you know what? I will support
your proposal if you support my addition to it.

In addition to banning all fundraising solicitations from Federal
buildings, I propose to prohibit the solicitation of soft money from
anyone who has an interest in pending legislation. And if the Chair
can support that, then I will support your Pendleton provision. And
if you could only just announce your support for the willingness to
work on the addition to this legislation, I would be inclined to sup-
port the measure before us.

So I make these comments in good faith and in an orderly proc-
ess, and I hope that there can be some joinder of the two views
that have been presented here this morning. Thank you very much.

Mr. HYDE. I thank you, Mr. Conyers, and let me say I agree with
you, there are lots of things wrong with the way campaigns are
conducted in America today. We can’t cure them all, but we can
cure some of them. We ought to try to cure what we can.

It seems to me that the taxpayers who buy these buildings, all
of the Federal buildings, and maintain the Federal property, are
entitled not to have them exploited for partisan political purposes.
I don’t care what party or for what end. Federal Government build-
ings ought to stick to the business of governing and not fundrais-
ing, and that is the only reason this bill exists.

I read the Attorney General’s statement in response to a request
for an independent counsel, and I was taken by the distinctions be-
tween soft money and hard money, and the Thayer case and other
things that exist in the law that make the present law ineffective
and possibly justify using Federal telephones and Federal offices to
raise money, soft or hard. I just think it is wrong, and I would like
to do this much, anyway, while we try to cure the entire problem.
So, that is why we are here. I am telling you, when that phone
rings and you pick it up and they say ‘‘this is the White House call-
ing,’’ that makes a difference, or even ‘‘this is Congress calling.’’ It
shouldn’t be done.
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Let us proceed. We are fortunate to have Mr. John C. Keeney
with us today. He has served as a Deputy Assistant Attorney Gen-
eral in the Department of Justice Criminal Division since 1973. Mr.
Keeney graduated from the University of Scranton with a bachelor
of science degree, and the Dickinson School of Law. He received his
LL.M. from George Washington University School of Law in 1953
and joined the Justice Department in 1951, after serving in the
United States Army Air Corps as a navigator.

Prior to serving in his present capacity Deputy Assistant Attor-
ney General, Mr. Keeney served as the head of the Smith Act Unit
of the Internal Security Division, the Deputy Chief of the Orga-
nized Crime and Racketeering Section of the Criminal Division, the
Chief of the Fraud Section of the Criminal Division, and the Acting
Assistant Attorney General for extended periods of time.

Mr. Keeney also served as the Justice Department’s representa-
tive in negotiations on the Treaty on Mutual Assistance in Crimi-
nal Matters with Switzerland. Mr. Keeney is a member of the
Pennsylvania and the District of Columbia bars, is married, and
has five children.

Mr. Keeney, we appreciate your being here today and look for-
ward to your testimony on H.R. 4845.

STATEMENT OF JOHN C. KEENEY, DEPUTY ASSISTANT ATTOR-
NEY GENERAL, CRIMINAL DIVISION, UNITED STATES DE-
PARTMENT OF JUSTICE, WASHINGTON, DC

Mr. KEENEY. Mr. Chairman, just let me begin by saying it is al-
ways a very great pleasure to appear before Congressman Hyde be-
cause you treat the Department of Justice and all the witnesses
with such great respect and deference, and we really appreciate it.

I also appreciate the efforts that you have made and your staff
have made in working with us on this legislation. Your staff has
done a great job on this legislation. And I might say at the incep-
tion we largely support it. We have some comments to make that
would make some modifications in it, but, in general, we are in
support of the legislation and we think it is good legislation.

This legislation, Mr. Chairman, would clarify certain issues with
respect to the coverage of section 607, a criminal statute that pro-
hibits political fundraising in Federal offices. To the extent that the
statute as it is written does not conform to the present will of Con-
gress, we, of course, support congressional efforts to clarify the law.
Criminal statutes should be clear and unambiguous.

Section 607 is an old criminal law enacted in 1882 to protect
Federal employees from being coerced to make political contribu-
tions while at work. It originally prohibited the solicitation of all
political contributions in areas that were occupied by Federal em-
ployees in the performance of official duties.

However, a 1979 amendment to this law narrowed its reach only
to contributions, as that term is defined in the Federal Election
Campaign Act. That definition, in turn, covers only contributions to
Federal candidates; that is, candidates for Congress, the Senate,
the Presidency and the Vice-Presidency, so-called hard money.

In its present form, section 607 therefore does not reach the so-
licitation or receipt of other political contributions or soft money.
The proposed legislation remedies this by providing a broader defi-
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nition of the term ‘‘contribution’’ that reaches the solicitation or re-
ceipt of all forms of political donations.

In addition, section 607 now applies only to the solicitation and
receipt of political contributions, ‘‘In any room or building occupied
in the discharge of official duties.’’ Given this definition, it is un-
clear whether the prohibition in the statute applies to communica-
tions such as telephone calls that originate in the Federal work-
place but are received outside.

Since a section 607 offense is dependent on the location where
an act of solicitation or receipt takes place, this ambiguity should
be resolved. The proposed legislation accomplishes that result by
replacing the ambiguous word ‘‘in’’ with the broader phrase ‘‘in, to,
or from,’’ and would make fundraising telephone calls or computer
messages sent from the Federal workplace a crime.

Another ambiguity concerns the application of section 607 to
areas that are used for both official business and unofficial activi-
ties, such as some of the mixed-purpose rooms within the White
House, certain function rooms within legislative branch buildings,
and government-owned residences on diplomatic and military
posts.

It has been the Department’s interpretation that section 607 only
applies to such areas if they are actually being used for Federal
work at the time of the solicitation or receipt of the contribution.
The proposed legislation would change this interpretation by re-
placing the phrase ‘‘occupied in’’ the performance of ‘‘official duties’’
with the broader term ‘‘used for’’ the performance of official duties.

This new statutory formulation would bring within section 607
all Federal areas, regardless of whether they were actually being
occupied by Federal personnel on official duty at the time a politi-
cal solicitation or receipt occurred. However, in that process, it ex-
tends section 607 to Government residences, such as those located
on diplomatic and military posts, and to multi-function rooms lo-
cated within Federal areas.

Congress should consider whether this is its intention. Prohibit-
ing fundraising in residential or leased space presents substantial
first amendment issues, and we question whether Congress intends
to accomplish that result. You might consider returning to the
original language, ‘‘occupied in,’’ or some variation thereof to mini-
mize the constitutional concerns.

Also, the constitutional issues which I mention in my formal
statement can be addressed through an articulation of a sufficient
governmental interest that is carefully phrased. Those interests
could include prohibiting use of Government properties in cam-
paign functions, or more precisely, separate the governmental
workplace from campaign activities. This interest is somewhat dif-
ferent from the original purpose of the Pendleton, and it is more
like the purposes that underlie the Hatch Act.

Mr. Chairman, this is the area where we had the most difficulty,
and I think the committee is going to have the most difficulty in
articulating just exactly what is to be covered that can be constitu-
tionally covered. We are very happy to work with you to try to see
if we can’t come to a resolution in this area. I think it is always
going to be a problem, but we can try our best to minimize it.
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Finally, allow me to make three additional comments concerning
this bill. First, 18 U.S.C. 607(b) currently excludes from section 607
the receipt in a congressional office of unsolicited political contribu-
tions, provided they are promptly forwarded to the Member’s politi-
cal committee. H.R. 4845 would extend this exception to the Execu-
tive Office of the President. We believe this is an appropriate
change to the statute.

Second, H.R. 4845 would amend section 603, a statute that pro-
hibits Federal personnel from giving political contributions to their
employer or their employing authority. Like section 607, section
603 is currently limited to hard money contributions, and the
amendment would expand its coverage to soft money contributions
as well. We support that provision.

However, many potential violations of this statute occur because
the employee who makes the contribution is actually put under
pressure from his or her superior, a situation that hardly warrants
criminal penalties. Thus, Congress might wish to consider making
the fact that an employee succumbed to pressure when making a
contribution to his employer or employing authority an affirmative
defense to a section 603 charge.

Finally, Mr. Chairman, we believe that Congress may wish to ex-
plore providing a more flexible penalty scheme for violations of sec-
tions 603 and 607. Both offenses are now felonies. Some violations
of these sections clearly warrant punishment. However, the current
felony provisions are far too severe for much of the broad spectrum
of conduct these statutes address.

As a result, the Department has a policy of pursuing such mat-
ters only in cases presenting aggravated circumstances, such as co-
ercion. From a law enforcement perspective, Mr. Chairman, it
would be beneficial if Congress provided misdemeanor and civil
sanctions, such as those already available under the Hatch Act for
most violations of section 607, as a substitute for, or as an alter-
native to the felony penalties that currently are the only remedy
available for violation of these two statutes.

To repeat, Mr. Chairman, we generally support the bill. We think
it is a good bill. We expressed some reservations with some aspects
of it. We would like to work with the committee staff to resolve the
problems we have with it and hopefully come out with a better bill.

Thank you.
[The prepared statement of Mr. Keeney follows:]

PREPARED STATEMENT OF JOHN C. KEENEY, DEPUTY ASSISTANT ATTORNEY GENERAL,
CRIMINAL DIVISION, UNITED STATES DEPARTMENT OF JUSTICE, WASHINGTON, DC

Good afternoon. My name is John C. Keeney, and I am a Deputy Assistant Attor-
ney General for the Criminal Division. I appear before you this morning to testify
concerning H.R. 4845, the ‘‘Federal Property Campaign Fund-raising Reform Act of
2000.’’

The present bill addresses two areas in which Section 607 may fail to cover politi-
cal fund raising practices in the federal workspace: 1) solicitations within federal
areas of soft money, and 2) solicitations accomplished by telephone from areas cov-
ered by the statute to areas that are not.

APPLICATION OF SECTION 607 TO SOFT MONEY

Section 607 is an old criminal law that was enacted in 1882 to protect federal em-
ployees from being coerced to make political contributions while at work. It origi-
nally prohibited the solicitation of all political contributions in areas that were occu-
pied by federal employees in the performance of official duties. In its original form
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this statute reached the solicitation or receipt of all types of political donations in
such areas regardless of the type of candidate the solicitation or receipt was in-
tended to benefit. It applies to both Legislative branch and Executive branch work-
places.

However, a 1979 amendment to this law confined its reach only to the solicitation
and receipt of ‘‘contributions’’ as that term is defined in Section 301(8) of the Fed-
eral Election Campaign Act (FECA). That definition, in turn, covers only contribu-
tions intended solely to influence the nomination or election of federal candidates;
that is, candidates for Congress, the Senate, the Presidency and the Vice Presi-
dency—or so-called ‘‘hard money.’’ In its present form, Section 607 therefore does
not reach the solicitation or receipt of contributions intended to influence non-fed-
eral elections, or other partisan political objectives that do not involve an intent to
influence specific federal elective contests. For example, the present law prohibits
the solicitation within federal workspace of hard money contributions to federal
campaign committees, but it does not cover the solicitation in federal workspace of
donations to campaign committees supporting solely candidates for state or local of-
fices, or to the ‘‘soft money’’ accounts of political parties.

The purpose underlying Section 607 focuses on the federal character of the loca-
tion where a political solicitation occurs, not on the purpose for which the funds are
being raised. The use of federal workspace to solicit or receive soft money donations
intended for non-federal elections or for the soft money accounts of political parties
raises similar concerns to that caused by the solicitation of hard money to benefit
specific federal candidates. Nevertheless, the specific incorporation of the FECA’s
definition of ‘‘contribution’’ into Section 607 requires the statute to be read to apply
only to the solicitation or receipt of hard money from federal areas.

The proposed legislation remedies this situation. Specifically, the legislation de-
letes the statute’s present specific reference to the Federal Election Campaign Act’s
definition of ‘‘contribution’’ (Section 2(a)), and replaces it with a broader definition
of the term ‘‘contribution’’ that reaches the solicitation or receipt of all forms of po-
litical donations (Section 2(b)). This new broad definition of ‘‘contribution’’ would be
added to Section 607 as subsection ‘‘(c)’’ thereof, and thus it will henceforth specifi-
cally govern the reach of Section 607. This new definition includes all donations that
represent ‘‘contributions’’ as defined in FECA Section 301(8) that are intended to in-
fluence federal elections, as the present law does. However, it also covers the solici-
tation or receipt within protected areas of donations intended to influence State and
local elections; those made to Federal, State and local subdivisions of political par-
ties; those made to any political committee that is required to register and report
under FECA; and those made to any person for the purpose in influencing, directly
or indirectly, any Federal, State or local election, or any ballot proposition. In short,
it would cover soft money.

APPLICATION OF SECTION 607 TO TELEPHONE SOLICITATIONS

18 U.S.C. § 607 presently applies only to the solicitation and receipt of covered
contributions ‘‘in any room or building occupied in the discharge of official duties’’
by individuals who are officers or employees of the United States.

In this particular context, the word ‘‘in’’ is ambiguous, yet it defines the critical
location where the offense described by this statute occurs. Since a Section 607 of-
fense is directly dependent on the location where an act of ‘‘solicitation’’ or ‘‘receipt’’
takes place, this ambiguity should be resolved.

For example, the Supreme Court has held that a solicitation that is sent by mail
from a private area to an area protected by Section 607 presents a solicitation ‘‘in’’
the protected area, since the communication containing the solicitation is read in
the protected area and thereby completes the act of solicitation there. United States
v. Thayer, 209 U.S. 39 (1908). However, the application of Section 607 to the reverse
situation is uncertain; i.e. a request for funds that originates in a protected area
that is directed to and received in a private area. As a result, it is not clear whether
Section 607 applies, for example, to telephone calls soliciting money that originated
from protected areas but were directed to and received in private residences. This
ambiguity in a criminal statute merits clarification.

Another issue concerns the application of section 607 to areas that might be used
for both official business and unofficial activities. Section 607 currently applies to
‘‘any room or building occupied in the discharge of official duties. . . .’’ The Office
of Legal Counsel opined in 1979 that this language does not reach certain rooms
in the White House that cannot be classified as either personal or official. See The
President-Interpretation of 18 U.S.C. § 603 as Applicable to Activities in the White
House, 3 Op. Att’y Gen. 31, 43 (1979) (discussing criteria for determining whether
room was used for official purposes so as to bring it within section 607). If, by re-
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1 Moreover, such an extension also would apply to areas in Legislative Branch buildings that
have mixed uses.

placing ‘‘occupied in’’ with ‘‘used for,’’ Congress intends to extend the reach of sec-
tion 607 to include such rooms, such an extension would raise constitutional con-
cerns.1

The phrase ‘‘used for’’ is vague and potentially capacious. First, the phrase ‘‘used
for’’ does not specify how significant, frequent or prolonged any such ‘‘use[ ] for the
discharge of official duties’’ must be in order to trigger coverage of the statute; argu-
ably, a single and momentary use of a room for official duties would qualify. Second,
the phrase does not specify any temporal nexus to the solicitation or receipt; argu-
ably, it might include a room that was used for official duties long ago. Third, be-
cause there may be no visible sign that a room has been or is sometimes being ‘‘used
for’’ (rather than ‘‘occupied in’’) the discharge of official duties, a covered official may
have no easy basis for discerning whether a particular room is off-limits for fund-
raising activities.

Given this vagueness and potential breadth of the prohibition on certain fundrais-
ing activities in ‘‘any room or building used for the discharge of official duties,’’ this
provision raises serious constitutional concerns under the First and Fifth Amend-
ments. The First Amendment requires ‘‘ ‘precision of regulation.’ ’’ Buckley v. Valeo,
424 U.S. 1, 41 (1976) (quoting NAACP v. Button, 371 U.S. 415, 438 (1963)). More-
over, ‘‘Due Process requires that a criminal statute provide adequate notice to a per-
son of ordinary intelligence that his contemplated conduct is illegal,’’ id. at 77, and
‘‘[w]here First Amendment rights are involved, an even greater degree of specificity
is required,’’ id. (internal quotations cite omitted).

This constitutional concern is particularly acute with respect to the provision’s ap-
plication to the President. Because of the nature of his office, the President cannot
easily designate specific rooms in a building to be ones that will not be ‘‘used for’’
the discharge of official duties, since he may be required at any time and place to
exercise such duties. For example, if the President went into a ‘‘private room’’ in
the White House residence to write a fundraising letter and is interrupted by an
aide calling upon him to make an immediate official decision, the room would argu-
ably thereby become ‘‘used for’’ the discharge of official duties, and the President’s
letter-writing would thus subject him to criminal penalties. Because the President
must be prepared to discharge official duties wherever he is at all times, this threat
of criminal sanction would severely chill his constitutionally protected fundraising
activities.

The proposed legislation replaces the word ‘‘in’’ with the broader terms ‘‘in, to or
from,’’ and replaces the terms ‘‘occupied in the discharge of official duties’’ with the
broader terms ‘‘used for the discharge of official duties.’’ This new statutory formula-
tion would bring within the prohibition and protection of Section 607 solicitations
that originate from protected areas but are directed to and received within private
areas. With respect to telephone calls made from a protected area, we note that cov-
ering such solicitations would not serve the purpose of the Pendleton Act of remov-
ing from the federal workplace any coercion to make political contributions. Because
the limitation in the bill would limit First Amendment protected activity, and would
not serve the purpose of the Pendleton Act, the provision might be subject to con-
stitutional challenge absent an articulation of a sufficient governmental interest at
stake.

MISCELLANEOUS ISSUES

Finally, allow me to make three additional comments concerning this bill:
First, 18 U.S.C. § 607(b) currently addresses the situation where an unsolicited

political contribution is received within an office of a United States Senator or a
Member of the House of Representatives. The current law provides that the inad-
vertent receipt of unsolicited contributions in Legislative Branch office space does
not result in a violation of Section 607, provided the contribution was not solicited
in a protected area and provided further that it is transferred to the appropriate
authorized campaign committee of the Senator or Member within seven days. How-
ever, the current law does not extend the same treatment for unsolicited contribu-
tions received within the Executive Office of the President (EOP). Thus, under the
present law, a technical violation of Section 607 could arise were a staff assistant
in the EOP to open an unsolicited envelope from a citizen which turned out to con-
tain a contribution check.

The proposed legislation (Section 2(c)) addresses this issue by adding the EOP to
the areas protected by 18 U.S.C. § 607(b). Under the amendment, the situation I
have just described would not give rise to a Section 607 offense provided the con-
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tribution was not solicited ‘‘in to or from’’ a protected area, and provided further
that the check was transmitted to an authorized campaign committee within seven
days.

Second, 18 U.S.C. § 603 prohibits any person who is an employee of a Department
or Agency of the United States or a person who receives salary or compensation for
services from monies derived from the United States Treasury from making ‘‘any
contribution within the meaning of Section 301(8) of the Federal election Campaign
Act’’ to any other such person, or to any Member of Congress or United States Sen-
ator, if the person receiving the contribution is the donor’s ‘‘employer or employing
authority,’’ and the contribution would also violate the civil prohibitions of the
Hatch Act. Like Section 607, Section 603 has its roots in 1882 legislation directed
at shielding federal personnel from being forced to make involuntary political con-
tributions. However, the express incorporation into Section 603 of the FECA’s defini-
tion of the focal term ‘‘contribution’’ limits the reach of this statute to hard money
donations that are intended to influence the nomination or the election of candidates
to federal offices. Thus, this statute does not cover political donations by otherwise
covered federal employees to their ‘‘employers or employing authority’’ if the dona-
tion was intended to influence a State or local election, a referendum issue, or if
it was made to the soft money account of a political party.

The proposed legislation (Section 3) addresses this situation by substituting the
new special definition of the focal term ‘‘contribution’’ that is to govern 18 U.S.C.
§ 607 for the words ‘‘contribution’’ as defined in Section 301(8) of the Federal Elec-
tion Campaign Act as they presently appear in Section 603. This new definition cov-
ers all forms of political transactions, and is not limited to those intended to influ-
ence federal elections. The addition of this definition does, however, create some am-
biguities—by covering party committees, does it prohibit employees from giving to
the party of their superior because the party may at some time contribute to their
superior’s campaign? Or does it just prohibit employees from giving to the party in
response to a solicitation from their superior? Or is it only intended to prohibit con-
tributions to a superior’s campaign committee? The language needs to be clarified
to address these ambiguities.

Finally, we believe that Congress may wish to consider providing a more flexible
penalty scheme for violations of 18 U.S.C. §§ 603 and 607. Many potential violations
of these sections clearly warrant severe punishment; however, the current felony
provisions are far too severe for much of the remainder of the broad spectrum of
conduct these statutes address. As a result, the Department has a policy of pursuing
such matters only in cases presenting aggravated circumstances, such as coercion.
From a law enforcement perspective, it would be beneficial if Congress provided
misdemeanor and civil sanctions as substitutes for, or as alternatives to, the felony
penalties that currently are the only remedy available for violations of these two
statutes.

For example, the solicitation of political contributions in federal areas by most Ex-
ecutive Branch personnel is presently covered by the Hatch Act, 5 U.S.C. §§ 7323
and 7234, and such solicitations are subject to personnel sanctions enforced by the
Office of the Special Counsel. While felony penalties under Section 607 may be ap-
propriate for solicitations that are knowingly made in federal areas and that are ei-
ther coercive in nature or disruptive to the conduct of official business, where the
offense is merely that a solicitation occurred in a federal area, misdemeanor pen-
alties, or administrative sanctions, appear to us, from a law enforcement perspec-
tive, as more appropriate to the offense. Moreover, Section 607—both in its current
form and as amended by H.R. 4845—does not differentiate between solicitations
that are knowingly made in federal areas from those that are made in federal areas
by mistake or through direct mail. We believe that such inadvertent, ‘‘unknowing’’
violations would be more appropriately enforced through non-criminal remedies
than through felony sanctions. With respect to Section 603, we do not believe that
federal employees who give political contributions involuntarily to their employer or
their employing authority as a result of job-induced pressure should be subjected to
felony penalties; indeed, such coercion should constitute an affirmative defense.
Other indiscreet contributions between subordinates and superiors can, we believe,
be appropriately handled either through 5 U.S.C. § 7323 of the Hatch Act, or
through misdemeanor penalties.

In sum, from a law enforcement perspective both Section 607 and 603 would bene-
fit from a broader range of sanctions than currently govern both statutes. We would
be pleased to work with the Committee to draft language that accomplishes this ob-
jective

I would now be pleased to answer any questions.

VerDate 11-MAY-2000 16:38 Oct 27, 2000 Jkt 067331 PO 00000 Frm 00015 Fmt 6633 Sfmt 6621 F:\WORK\FULL\072000\67331 HJUD2 PsN: HJUD2



12

Mr. COBLE. [Presiding.] Thank you, Mr. Keeney. Thank you for
your testimony. Chairman Hyde was called away, but he will re-
turn imminently.

Mr. Keeney, does the administration support a change in section
607 that makes it clear that campaign solicitations from a Federal
office to private areas should be prohibited?

Mr. KEENEY. Yes.
Mr. COBLE. When I say Federal office, I mean Federal building

generally.
Mr. KEENEY. Yes.
Mr. COBLE. They are supportive of that?
Mr. KEENEY. Yes. There is some question as to what Federal of-

fices should be—well, Federal offices, certainly, but the only prob-
lem we have in this area is when we are dealing with so-called
mixed-use offices, like ceremonial rooms and things like that, and
certainly residential areas of the President and Vice President and
of diplomats and other people. That is where our problem is.

Mr. COBLE. Mr. Keeney, your written testimony states that sec-
tion 607 be clarified to cover telephone calls from Federal property
to private property.

Mr. KEENEY. Yes, sir.
Mr. COBLE. Your testimony furthermore acknowledges that H.R.

4845 addresses this problem, but it then states that, ‘‘Because the
limitation in the bill would limit first amendment-protected activity
and would not serve the purpose of the Pendleton Act, the provi-
sion might be subject to constitutional challenge.’’

Now, since many agree that telephone campaign solicitations
from Federal property to a third party on private party should be
covered by section 607, do you have any suggestions, Mr. Keeney,
that might assure us that the amended statute is not subject to
constitutional challenge?

Mr. KEENEY. Yes. The one suggestion I have is that the Congress
prepare a legislative history that indicates a clear and recognizable
congressional interest in proscribing this sort of activity. And we
also have a suggestion with respect to going back to the original
language of the bill, which might be more helpful in avoiding a con-
stitutional problem.

Mr. COBLE. Is it the Department’s position, Mr. Keeney, that cur-
rent language in section 607 is sufficient to prohibit after-hours
fundraising?

Mr. KEENEY. Yes. That is our interpretation of it, yes, sir.
Mr. COBLE. All right, sir, I thank you.
Mr. KEENEY. And the proposed bill; that would be our interpreta-

tion of the proposal, too.
Mr. COBLE. I thank you, sir.
The gentleman from Michigan, Mr. Conyers.
Mr. CONYERS. Well, this matter has just come to us recently.

Just as a rule, Mr. Keeney, isn’t it a greater concern in campaign
fundraising what it buys rather than where the influence comes
from, you know, in terms of a place, a situs?

Mr. KEENEY. Well, the nature of the influence is awfully impor-
tant, but the concern here is the misuse of Government property,
Government facilities, for a non-governmental purpose, namely a
political purpose.
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Mr. CONYERS. Now, have you had an opportunity to compare this
proposal to the part of the Shays-Meehan bill Pendleton Act repair?
In other words, something has been proposed along these lines al-
ready.

Mr. KEENEY. Yes, sir, I have looked at it, not in any great depth,
Mr. Conyers. But from our standpoint, the present bill is preferable
on the section 603 and the section 607 aspect.

Mr. CONYERS. And are you able to form a reason for why that
is?

Mr. KEENEY. Well, you have got me at a disadvantage here, Mr.
Conyers. I didn’t go into the Meehan bill that much, but all of our
people who looked at it came to the conclusion that the present bill
is better. And I had a very superficial look and reached the same
conclusions. The objective of both is highly desirable. We just think,
from a technical standpoint, the present bill is better.

Mr. CONYERS. Well, unlike the Shays-Meehan bill, this measure
excludes from the definition of contribution all kinds of in-kind con-
tributions which are excluded from the definition of contribution in
the Federal Election Campaign Act. But it seems to me that these
kinds of in-kind contributions should not be solicited from or to a
Federal office either when they are sought in connection with an
election.

Would you agree with that?
Mr. KEENEY. I am not so sure I agree that in-kind solicitations

from a Federal building are not covered here. In some situations
it depends upon the nature of it, whether it is a de minimis con-
tribution request or one that is an exception under the Federal
Election Campaign Act.

Mr. CONYERS. Well, you are not sure if they are covered, but you
think they are?

Mr. KEENEY. I would say they are, yes.
Mr. CONYERS. Oh, you say they are?
Mr. KEENEY. I would say they are, in appropriate situations, yes,

if the amount is beyond what is allowed in the exception in the
Federal Election Campaign Act.

Mr. CONYERS. So that under this proposal before us, a call for a
donation or of campaign literature from the office is as violative as
making a telephone solicitation for funds?

Mr. KEENEY. It can be, unless it comes within one of the excep-
tions of the FECA, or Federal Elections Campaign Act, and it
might on a de minimis basis.

Mr. CONYERS. Well, let’s take what is happening today in Wash-
ington, on the Hill. In today’s Washington Post, the Republican
Whip of the House is set to argue that we should end any limits
on contributions. Do you think we would see more or less public
corruption if we adopted this proposal?

Mr. KEENEY. Public corruption in the sense that the contribu-
tions lead to improper——

Mr. CONYERS. Undue influence.
Mr. KEENEY. I am afraid I am not the best one to comment on

that, Mr. Conyers.
Mr. CONYERS. Well, if there were even more money injected into

the political process, would we see more possible corruption or less?
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Mr. KEENEY. Well, money, and particularly money in large
amounts, creates problems. And to the extent that the amount of
money is increased, it is probably more problems, but that is about
all—I am really not the one to comment on that, Mr. Conyers.

Mr. CONYERS. Okay. Is it your experience that the vast majority
of public corruption cases involve small contributions from individ-
uals or large contributions from powerful interests?

Mr. KEENEY. Well, they run the gamut, Mr. Conyers, from rel-
atively small contributions which merely get you over the thresh-
old, to very substantial contributions by very wealthy people. But
we do run the gamut on them.

Mr. CONYERS. You don’t believe that it is the larger contributions
injected into the political process that are more corrupting?

Mr. KEENEY. Well, as I said, I don’t think I am the best one to
comment on that, but I think it is a truism that the more money
that is around, the more problems there can be.

Mr. CONYERS. Well, I will stop there, Mr. Chairman. There are
other members.

Thank you, Mr. Keeney.
Mr. HYDE. The gentleman from Virginia, Mr. Scott—I am sorry;

we can go over here.
Mr. Coble?
Mr. COBLE. I have questioned.
Mr. HYDE. You have questioned.
Mr. Canady?
Mr. CANADY. Thank you, Mr. Chairman. I want to begin by

thanking Mr. Hyde for his leadership on this issue. I think this is
something that is important for the committee to address.

I will echo what Mr. Hyde said about the cooperation of the De-
partment. We appreciate the work that the Department has done
in helping formulate this legislation.

Mr. KEENEY. It has been very reciprocal, Mr. Canady.
Mr. CANADY. There is an issue that I have raised previously in

some other contexts, and you may not be aware of this, but the
House Ethics Committee has instructed Members of the House
most recently in a memorandum to Members dated March 2 of this
year that, ‘‘The rules and standards enforced by this committee,’’
being the House Committee on Official Standards, ‘‘do not prohibit
Members from soliciting or receiving contributions from other
Members in the House buildings. Long ago, the House took the po-
sition that Member-to-Member solicitation is permissible, notwith-
standing the criminal statutes that generally bar political solicita-
tions in Federal buildings. This committee had reiterated that posi-
tion. . .’’

They go on to make some points about things that Members
shouldn’t do, and then finally they say, ‘‘Finally, it should be noted
that the Justice Department has responsibility for enforcing the
criminal statutes in this area, which is now codified in 18 U.S.C.
section 607,’’ which we have been discussing. ‘‘However, as far as
the committee is aware, the Department’s ascent to the position of
the House on Member solicitation and receipt of contributions from
other Members, as set forth above, has never been sought.’’

I would just be interested in your comment on the position that
the House committee has taken on this. When I read the law, I saw
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no basis for an exception for Member-to-Member solicitation. I have
always found that to be rather strange advice coming from the Eth-
ics Committee. I don’t mean that as a criticism of the committee,
but I have just been puzzled by that advice.

Do you know of any basis in the law under which Members who
solicit other Members for contributions in the House buildings
would not be subject to the application of 18 U.S.C. section 607?

Mr. KEENEY. Facially, I don’t see any, but I haven’t focused on
that and I would have to consult with my colleagues as to whether
anybody has a different view with respect to that. It is an unusual
situation, Member-to-Member. But I think you are right that on its
face the statute would appear to cover it.

Mr. CANADY. Let me ask at least one other question here, just
a hypothetical. Assume this scenario: a federally elected official,
such as a Member of Congress, and his scheduler work to arrange
a function at a local Veterans of Foreign Wars event in the August
proceeding a November election. The purpose of the event will be
for the Member of Congress to discuss pending legislation and to
ask the attendees for their support in the upcoming election. The
VFW will expend a modest sum on invitations and refreshments,
and will for incidental expenses such as custodial services and util-
ities.

Under current law, would the Member of Congress and his or her
staff who is arranging this hypothetical event be committing any
crime? And if you would further comment on how this bill would
affect that situation and how the Shays-Meehan would affect this
particular situation.

Mr. KEENEY. Well, I think Shay-Meehan might cover it, but
again I am deferring. We have Mr. Meehan here, I think, who can
answer that much better than I can.

But under this bill, it would come within the exception for com-
munity groups. It would also come, as it is phrased, under the ex-
ception for rather de minimis contributions, less than $1,000, so no
violation under the present bill.

Mr. MEEHAN. Would the gentleman yield?
Mr. CANADY. I will be happy to yield to Mr. Meehan.
Mr. MEEHAN. Under the Shays-Meehan bill, that would be per-

missible as well, because under the Shays-Meehan bill it is only if
you were to call a church and say, I want you to give me a room
because we are going to have a fundraiser, at which time I am
going to solicit funds in order to run for my reelection campaign.
That would be prohibited by the Shays-Meehan bill, but not the ex-
ample that you gave.

Mr. CANADY. Thank you, Mr. Keeney. I appreciate your input. I
yield back the balance of my time.

Mr. HYDE. Thank you. You used it up.
The gentleman from Virginia.
Mr. SCOTT. Would the gentleman from Florida yield?
Mr. HYDE. Well——
Mr. SCOTT. Well, would you receive a question? It was your ex-

ample that you would go to the program and then hit people up
for contributions while you are there?

Mr. CANADY. My example didn’t have anything to do with me.
My example was what someone else might do, but the hypothetical

VerDate 11-MAY-2000 16:38 Oct 27, 2000 Jkt 067331 PO 00000 Frm 00019 Fmt 6633 Sfmt 6601 F:\WORK\FULL\072000\67331 HJUD2 PsN: HJUD2



16

did not involve a solicitation of contributions at the meeting. It in-
stead involved a request for support from the people attending the
meeting.

Mr. SCOTT. Mr. Keeney, would solicitation of support and solici-
tation of cash contributions be different?

Mr. KEENEY. I would say so, yes.
Mr. SCOTT. I am going to ask you some things about what the

present law is and what would happen under the bill. Under
present law and under the bill, are contributions for a State cam-
paign—if I am trying to raise money for a candidate for the Vir-
ginia State Senate, is that covered by present law, or would it be
covered by the bill?

Mr. KEENEY. It is not covered by the present law and it would
be covered by the bill.

Mr. SCOTT. It would be covered by the bill?
Mr. KEENEY. It would, yes.
Mr. SCOTT. If someone calls me in my office and I return the call

and it turned out to be a financial fundraising type situation, how
is that to be dealt with?

Mr. KEENEY. If someone calls you—you are going to have to spell
that out a little bit more for me, Mr. Scott.

Mr. SCOTT. Well, the bill changes the site of the solicitation
from—it is almost ridiculous. You can call from the State office and
end up somewhere else. You want to change it to an office. Should
that be included? If I am raising money, I can’t call someone at
their office in a Federal office.

Mr. KEENEY. Well, the present bill—now, I understand what you
are getting at. If the contact was inappropriate and would be ille-
gal, it would be sufficient that the call was initiated and came into
the office rather than out. The present bill covers it both ways, and
the present law only covers when the solicitation comes in and is
made on a phone call into the Government building.

Mr. SCOTT. How does cell phone technology get mixed into this?
Somebody calls me on my cell phone or I am calling them on their
cell phone, not knowing where they are. How does that get mixed
into this?

Mr. KEENEY. Well, you are the Congressman, so we have got the
situs, we have got a governmental building. So under the bill that
we are considering now, it doesn’t matter where the other person
was.

Mr. SCOTT. Well, if I am in my office——
Mr. HYDE. Would the gentleman yield?
Mr. SCOTT. I yield.
Mr. HYDE. There is a case called the Thayer case that said when

you write a letter from the Federal congressional office and it goes
to somebody in Albany, New York, the solicitation occurs in Al-
bany, not in the Federal building. We tried to change that so that
where you initiate the request for funds is a Federal place and is
proscribed.

Mr. SCOTT. So if I am talking about arranging a fundraiser and
we are discussing raising funds or soliciting a contribution and
someone calls me back on my cell phone and I am in my office, I
should, of course, terminate that conversation and tell them I need
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to be in a more appropriate place to continue the conversation. Is
that right?

Mr. KEENEY. That is right.
Mr. SCOTT. How does all of this affect what the Republican or

Democratic congressional campaign committees do in Federal
buildings if we are discussing the upcoming election?

Mr. KEENEY. I am sorry, Mr. Scott. Can you repeat that?
Mr. SCOTT. Are there limitations on what Democratic or Repub-

lican congressional campaign committee activities can be discussed
in hearing rooms or office buildings and Members-only meetings?

Mr. KEENEY. Well, if you are talking about them being on Fed-
eral premises, yes, it is covered. It doesn’t matter. They don’t have
to be a public official, and that is our interpretation of the statute.
It is the locus of the call that creates the problem.

Mr. SCOTT. How much prosecution are you doing under present
law? Have you prosecuted anybody under the present law?

Mr. KEENEY. Yes. I can’t list them right now. Yes.
Mr. SCOTT. You mentioned the fact that it might be a little easier

to enforce if these weren’t felonies, if they were misdemeanors or
civil fines.

Mr. KEENEY. Yes, sir.
Mr. SCOTT. Does that suggest that the FEC ought to be doing the

enforcement rather than the Department of Justice?
Mr. KEENEY. No, sir, no. Mr. Scott, what we are recommending

there is give us options. And as I think I pointed out in my state-
ment, some conduct is egregious; it should be a felony. Other con-
duct is much less egregious; it should be a misdemeanor. A third
type of conduct is rather minimal, and that should be subject to
civil sanctions.

We have had this experience about 10 or 12 years ago that Con-
gress amended the conflict of interest laws to give us just that, and
it has worked extremely well. Many cases that we would have to
decline because they were not sufficiently aggravated to warrant a
felony we were able to work out either as a misdemeanor or as a
civil disposition. I think it is good law enforcement, and I strongly
recommend that you give us that authority.

Mr. SCOTT. Well, these are essentially political decisions that will
be made in the context of one administration in the middle of a po-
litical campaign if it is done by the Department of Justice. Doesn’t
it make more sense to have the FEC, which is by its charter politi-
cally-neutral and a more appropriate agency?

Mr. KEENEY. I think the Department of Justice is a neutral agen-
cy as far as enforcement of the law, Mr. Scott. I can’t agree with
you on that.

Mr. SCOTT. On that point, Mr. Chairman, I will yield back the
balance of my time.

Mr. HYDE. The gentleman’s time has expired.
The gentlelady from Texas.
Ms. JACKSON LEE. Thank you very much, Mr. Chairman. I thank

you for holding this hearing, in light of the fact that some of my
constituents are in the room, the Elliotts. I know that they find
this enormously fascinating that we are talking about the integrity
of Government and maintaining that integrity so that we can do
the people’s work.
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Let me thank you for your testimony and raise sort of a follow-
up to Mr. Scott’s question. Maybe succinctly, if you can say, what
does this pending legislation allow you to do that you cannot do
right now?

Mr. KEENEY. Well, for one thing we could prosecute soft money
contributions. We can prosecute solicitation of contributions with
respect to State elections and with respect to State committees.

Ms. JACKSON LEE. Can you prosecute in-kind donations, such as
bank loans and requests for donations of campaign literature and
other non-monetary contributions?

Mr. KEENEY. On bank loans——
Ms. JACKSON LEE. In the context of campaigns.
Mr. KEENEY. The bank loan would be given as a contribution

with low interest because of its——
Ms. JACKSON LEE. It would be considered in-kind.
Mr. KEENEY. Conceivably, that could be a violation, yes.
Ms. JACKSON LEE. But it is unclear?
Mr. KEENEY. Well, it is unclear. I think we would have to narrow

down the facts, exactly what was promised and what was to be
given, what the in-kind was to be. We would have to tie that down,
but theoretically it could be a violation.

Ms. JACKSON LEE. One of the reasons I am interested in Mr.
Conyers’ legislation is I think it provides more clarity. It specifi-
cally notes in-kind contributions, if we are here to talk about real
campaign finance reform, which I assume is what we are intending
to do.

What I would like to do is I would note that we did not have a
hearing on the Meehan bill that was offered on the floor. I don’t
believe we had a hearing in this committee, although we have a
companion bill, McCain-Feingold, in the Senate.

I would like to yield to Mr. Meehan to tell me what he sees in
this legislation that is not in the campaign finance reform legisla-
tion that he has proposed that is really comprehensive on this
issue. If he could just narrowly tell me what we are reviewing here
and how that distinguishes from a vehicle that drew a lot of sup-
port around the issue of comprehensive campaign finance reform,
I yield to the gentleman for his response.

Mr. MEEHAN. If the gentlelady would yield, what is really miss-
ing is a ban on soft money. It is one thing to say that a person—
and it is nice that we are clarifying the law that a person can’t
from a Government building call and solicit a $500,000 check from
someone. That should be illegal, and I think all of us agree on both
sides of the aisle.

But how is it less corrupting to have the person walk 50 paces
outside, get a cell phone, and make the same solicitation to the
same person of $500,000 for a soft money contribution? The fact is
there is nothing in here that bans soft money which has had a cor-
rupting influence on the presidential elections over the last decade
or so. So I would say that that clearly is missing.

Ms. JACKSON LEE. I thank the gentleman. My concern and the
reason why I pose the question is because I think we on the Judici-
ary Committee should be concerned with the largeness of the issue.
And no reflection on the witness, but we are now looking at a nar-
row potential which sometimes occurs out of inadvertence.
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Mr. HYDE. Would the gentlelady yield?
Ms. JACKSON LEE. I would be happy to yield to the chairman. Let

me just finish my sentence. I would be happy to yield. It sometimes
occurs out of inadvertence, so whether we are getting a sledge
hammer to kill a fly. But I would yield to the gentleman from Illi-
nois.

Mr. HYDE. I thank the gentlelady for yielding, and I suggest to
her we would be delighted if we could expand our jurisdiction. That
is not within our jurisdiction. We have jurisdiction over section
607, but the other broad-ranging matters the gentlelady is talking
about which would make an ideal campaign reform bill are unfor-
tunately not our jurisdiction.

Ms. JACKSON LEE. I do appreciate the constraints with which we
operate, Mr. Chairman. I would have liked to have had the cam-
paign finance reform bill before us with additional witnesses. I am
not reflecting negatively on the witness, but I thank you for that
clarification.

Let me just finish my questioning. Again, I will look to study this
legislation further. That is what hearings are for. I am concerned
that there is the possibility of the inadvertence that occurs, either
Mr. Scott’s example of a mobile phone or some other—I imagine
there is a bit of humor about inadvertence, but in any event what
in this legislation allows the Justice Department to appropriately
prosecute and then not when violations have seemingly not been
made or been made inadvertently?

Mr. KEENEY. If they are made inadvertently, that would be a big
factor in concluding that prosecution was not appropriate. But if we
had the misdemeanor and the civil provisions, the inadvertent call
might be treated as a civil matter more appropriately, if it is wor-
thy of any prosecution.

Ms. JACKSON LEE. Do you think you have the precise tools to be
able to make that assessment?

Mr. KEENEY. Well, yes, and we would like very much—again, I
am making this pitch to give us the broad alternatives so that we
can more effectively enforce the law and bring with appropriate
sanctions violations that should be addressed.

Ms. JACKSON LEE. Although we have narrow constraints, I still
think we beg the question of the $500,000 contribution of soft
money that does so much to undermine a lot of what we are trying
to do all over the Nation in terms of electoral politics.

In any event, I thank the witness and I thank the chairman for
this hearing.

Mr. HYDE. I thank the gentlelady, and again I wish our jurisdic-
tion would permit us to be as wide-ranging as the gentlelady would
like.

Ms. JACKSON LEE. I thank the chairman.
Mr. HYDE. I just have one question, Mr. Meehan, if you will in-

dulge me.
In the July 14 issue of Roll Call, a writer named Jim Mills, in

an article called ‘‘Blowing Smoke,’’ raised concern that this bill we
are talking about today could outlaw all campaign fundraisers in
Washington, DC. He did indicate he didn’t actually read the bill,
but he wrote this: ‘‘Washington is considered a Federal city. In a
sense, can’t the entire city be considered Federal property? I’m not
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just talking about the Washington Monument or the Lincoln Me-
morial. I’m talking Tortilla Coast, the Monocle. I’m talking the
Capitol Grill, I’m talking the Capitol Hill Club, I’m talking La
Colline, I’m talking the American Trucking Association and just
about any other association that happens to be located in the Fed-
eral city.’’

Now, Mr. Keeney, does he have a point? Would H.R. 4845 affect
fundraising in any of these establishments where one might throw
a fundraiser merely because they are in Washington, DC?

Mr. KEENEY. No, sir. That was a tongue-in-cheek comment, and
that would not be a violation, not a violation of these statutes.

Mr. HYDE. I am greatly relieved.
Mr. Meehan.
Mr. MEEHAN. Thank you, Mr. Chairman. That is what happens

when reporters or anybody else doesn’t read legislation and then
wants to comment about it, I guess.

I want to thank you and commend you on your interest on the
issue of campaign finance fundraising. Campaign finance reform
has been one of my priorities since I came to the Congress. Chris
Shays and I have worked in the House and the Senate with Repub-
licans and Democrats to enact legislation which addresses the most
serious abuses in our current campaign finance system, most im-
portantly the ability of labor unions, corporations, and wealthy in-
dividuals to give unlimited soft money contributions to a political
party.

I was interested to hear Mr. Keeney talk about the differences
between this bill and the Shays-Meehan bill. Presumably, there is
a problem with the Shays-Meehan legislation from the Justice De-
partment’s perspective because the legislation seeks to also tie in
anything of value in connection with a campaign.

Is it the Department’s position that I from my office should be
able to call a church in my hometown and get a room to be used
for free for one of my fundraising events and set up a fundraising
event?

Mr. KEENEY. Call from your office here to your home to get a——
Mr. MEEHAN. Call to a church in my hometown and ask for——
Mr. KEENEY. You are soliciting a contribution, in effect, in kind.
Mr. MEEHAN. Well, I am asking to use a room to set up a fund-

raiser.
Mr. KEENEY. You are not asking that the room be provided free?
Mr. MEEHAN. Well, let’s say that they provide the room for free,

but I want to get the room set up.
Mr. KEENEY. Well, the fact that you are hiring a room for a fund-

raiser I don’t think could be a violation. But the fact that you are
getting it for free—if you are soliciting it for free, I would have a
little problem with it.

Mr. MEEHAN. Well, is it the Department’s position that I from
my office should be able to make phone calls to recruit volunteers
for my reelection campaign?

Mr. KEENEY. Yes, yes that is right.
Mr. MEEHAN. I should be?
Mr. KEENEY. Should be; you should be, yes, because that is one

of the exceptions under FECA.
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Mr. MEEHAN. So the Justice Department’s position is that Mem-
bers of Congress should be able to call from their offices and recruit
campaign volunteers for their reelection campaign?

Mr. KEENEY. Yes.
Mr. MEEHAN. That is great, okay. I disagree with that position,

and I think it opens up all kinds of problems if you allow Members
of Congress to be calling volunteers.

Mr. KEENEY. Mr. Meehan, let me get back to you.
Mr. MEEHAN. That is why the language is in the Shays-Meehan

bill.
Mr. KEENEY. If I change my mind, I will get back to you with

a letter, all right?
Mr. MEEHAN. Okay. We have passed twice over the last 3 years

campaign finance reform that would do precisely what the chair-
man and the members of this committee want to do. Unfortunately,
despite the best efforts of Democratic leadership and Senator John
McCain over in the Senate, our bill has been stalled by an ongoing
Senate filibuster.

This bill that passed twice in the House not only bans soft
money, but cracked down on sham issue ads and also dealt head-
on with the issue that we are focusing on today. Section 504 of the
bill that passed the House this session made it clear that the Pen-
dleton Act covered solicitations for soft money as well as hard
money. It prohibited fundraising solicitations by Federal employees
while in any room or building occupied in the discharge of official
duties, which is intended to address the Thayer issue.

It does not repeal the existing exemptions from the definition of
the term ‘‘contribution’’ in the Federal Campaign Act. Contrary to
what I read yesterday on page 12 of the information sent out, it
does not prevent the President, Vice President, Members of Con-
gress, their schedulers, or other staff from communicating with a
church or community group regarding any event in which a church
spends an amount less than $1,000 for invitations, food, and bev-
erages. It doesn’t prevent that.

So I urge members of the committee and the Justice Department,
as well, to review the language of section 105 in the Shays-Meehan
bill. It doesn’t apply to just any communication. It applies to solici-
tations of money of anything of value in connection with a Federal,
State, or local election while the Federal employee making the so-
licitation is in a Government office.

Now, the Shays-Meehan language would stop the President, Vice
President, or Members of Congress while in a Government office
from contacting a church to ask that a room be used for a cam-
paign fundraising event. And I don’t see this as problematic at all.
I think that should be the law.

Moreover, unlike the bill before us today, the Shays-Meehan bill
would prevent a Federal office-holder while in a Government office
from soliciting such things as volunteer campaign services, unreim-
bursed payments for election-related travel expenses, and food or
beverage for a campaign event at below normal comparable charge.

I am sure we can quibble for hours about the differences between
the Pendleton provisions of the Shays-Meehan bill and the bill be-
fore us, but as we all know, that really isn’t the issue here today.
Nobody voted for or against the Shays-Meehan bill because of per-
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ceived inadequacies in the Pendleton language. It is fairly obvious
the interest that this committee has in this now.

I think we all can agree that soliciting $500,000 in soft money
contributions from a Government office shouldn’t be allowed and
should be condemned. I and a majority of the House also happen
to believe that soliciting this same $500,000 contribution after
walking 50 yards outside a Government office and switching to a
cell phone doesn’t convert the convert from deserving of prohibition
to some sort of exalted form of first amendment expression incapa-
ble of being regulated. Neither solicitation or resulting contribu-
tions should be permitted.

Mr. HYDE. Would my friend yield for just a second?
Mr. MEEHAN. I would, Mr. Chairman.
Mr. HYDE. Of course, I agree with what you are saying, but the

purpose of this—and it is narrow; I concede that. But the purpose
is not to abuse taxpayers who pay for these buildings and pay for
the Federal property. If you are going to solicit whatever you are
going to solicit to help your campaign, do it on your own dime,
don’t do it on the taxpayer’s dime. That is all we are trying to do
here.

Mr. MEEHAN. I would agree with that, Mr. Chairman, but the
point that I am making is that it doesn’t make it any different or
any less a corruptible act to have somebody walk outside. We all
can agree that the soft money loophole, which presumably was the
reason why the law was unclear—it is nice that we are clarifying
the law so that it is clear now, so that we don’t have to spend mil-
lions of dollars on a hearing to determine what the law is in this
matter.

I am simply pointing out that in the wake of the Watergate scan-
dal, the 1974 Election Campaign Act imposed limits on individuals
intended to influence elections. It build on a 1907 law prohibiting
corporations from making campaign contributions from their treas-
uries, and a 1947 law applying that same prohibition to labor
unions.

Soft money represents the unraveling of these three laws. And
due to the soft money loophole, corporations, wealthy individuals,
and labor unions with business before this Congress can make hun-
dreds of thousands in contributions to the parties. This money then
goes to pay for advertisements that promote or attack candidates,
and it is at an all-time high.

As this loophole developed out of the 1974 law, presumably the
FEC let this happen. Presumably, the Justice Department over a
period of time didn’t step in, but this where the outrage is in the
campaign finance system. And where is the effort of every single
member of this committee to sway seven votes in the Senate? We
could have a real campaign finance reform bill.

It is nice that we are doing this bill, but the fact is the reason
that the American people are calling for some kind of sweeping re-
form is the soft money that is raised anywhere in our society. This
was a loophole in the law that has grown out of other laws. Inas-
much as we are going to get this swiftly to the House Floor, I hope
that we can get seven members of the United States Senate to
block that filibuster. We have got a majority in the other body that
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supports real campaign finance reform that would deal with all of
these issues.

I thank you, Mr. Chairman, and yield back the balance of my
time, if there is any left.

Mr. HYDE. Well, I thank the gentleman, and I just want to point
out we unfortunately have no jurisdiction over a soft money ban.
Mr. Shays, I am happy to say, is a cosponsor of our modest little
bill, and I would like Mr. Meehan on, as well as Mr. Conyers and
anybody else.

We believe there may be a drafting error in the Shays-Meehan
bill which would reduce the potential fine under section 607 from
$250,000 for an individual to $5,000. It seems clear that to trump
the general fine provision in section 3571 of title 18, a law setting
forth an offense less than that set forth in section 3571 must over-
ride that section by specific reference. However, the fine provision
in H.R. 417 creates some doubt and would provide ammunition for
defense counsel to argue that Congress intended the lower fine to
prevail in section 607 cases.

So my question is, Mr. Keeney, do you agree that, at a minimum,
the fine provision in the Shays-Meehan bill should be eliminated
because it is a drafting error, and at a maximum it may cause
undue confusion and a judge may find that the lower fine was in-
tended to prevail in section 607 cases?

Mr. KEENEY. I agree it should be dropped.
Mr. MEEHAN. Would the chairman yield?
Mr. HYDE. Sure.
Mr. MEEHAN. If we make that correction, will you vote for the

campaign finance reform, the Shays-Meehan bill?
Mr. HYDE. I think I did vote for it, Mr. Meehan, although I have

a problem with eliminating soft money in lieu of the non-treatment
of contributions-in-kind. Organized labor, God bless them, support
the Democratic Party about 99 percent of the time. That is wonder-
ful, that is America, and I am all for it. I wish I had more of it.
I have some of it. But the Republicans have the business commu-
nity, which plays both sides of the street. They don’t put all their
eggs in one basket.

And so our counter-weight to these enormously valuable bodies
that are put into the precincts, work the malls, work the telephone
banks, work the doors—our only answer to that is some soft money
to have some ads.

Mr. MEEHAN. How much soft money?
Mr. HYDE. Well, it should be disclosed, and then you run an ad

and say look who is trying to buy the 15th district.
Mr. MEEHAN. But labor unions would be treated with regard to

soft money and sham issue ads just as corporations would be treat-
ed under the bill. One of the reasons why it has had Republican
support in the House is because it treats both sides fairly.

Mr. HYDE. If we could put a valuation on the contributions-in-
kind and treat them as money, that might be one solution. What
you are doing is valiant and noble. I just have a very uncomfortable
feeling that the first amendment is in jeopardy, and the first
amendment can be a pain in the neck, as we both know.

Mr. CONYERS. Would the chairman yield?
Mr. HYDE. Sure.
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Mr. CONYERS. I have another point to make, but I can’t help but
put in the record that if you can raise undisclosed millions of dol-
lars, you can hire all the people you want, all the bodies that it can
buy.

But my main point at this time is that we have in this commit-
tee, on the basis of excellent staff research, all the jurisdiction we
need to ban the corrupting influence of soft money by amending the
bribery statute, as I have proposed in an alternative that I would
like to schedule a hearing on.

Mr. HYDE. My staff tells me otherwise. Maybe we will have a
confab on that and see. I would love to have broader jurisdiction,
if possible.

Mr. CONYERS. But your staff couldn’t have told you that we don’t
have jurisdiction over the bribery statute.

Mr. HYDE. No. We do have jurisdiction.
Mr. CONYERS. That is what I thought.
Mr. HYDE. Well, okay. It is a bit of a stretch, but we are used

to stretching.
Mr. MEEHAN. That sounds like a great idea.
Mr. Chairman, can I ask one last question?
Mr. HYDE. Yes.
Mr. MEEHAN. Since we need to amend this Pendleton Act, would

you agree that the act was confusing and perhaps there wasn’t any
prohibition against raising soft money in a Government building?

Mr. HYDE. That is what the Justice Department said, and they
had citations, a very learned memorandum. But I don’t think that
was the intent of the law. I kind of agree with our House Ethics
Committee’s interpretation, which was both soft and hard money
should not be solicited from a Federal building.

Mr. MEEHAN. But the House Ethics Committee doesn’t have ju-
risdiction over the President and Vice President.

Mr. HYDE. No. I know.
Mr. MEEHAN. So under this particular act, I think it is pretty

clear that there was no jurisdiction on soft money. I commend you
for bringing this forward. Wouldn’t you agree that this would clar-
ify the law so that there would be some kind of clear, let’s say con-
trolling legal authority on this? Aren’t you clarifying this?

Mr. HYDE. I certainly like the phrase ‘‘controlling legal author-
ity.’’

Mr. MEEHAN. Well, there was none before, but now this legisla-
tion prevents any confusion. But you would have to admit that
there was confusion.

Mr. HYDE. Yes, I will admit to a constant state of confusion.
Mr. CONYERS. If the chairman would yield, we didn’t mean you.

We meant interpretation of the law. I thought that this measure
was brought forward because you were attempting to clear up an
ambiguity or confusion that existed.

Mr. HYDE. Yes, that is right, exactly right.
Mr. MEEHAN. In the law.
Mr. CONYERS. Yes, in the law.
Mr. HYDE. Yes.
Mr. CONYERS. All right.
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Mr. HYDE. I want to make it perfectly clear you don’t use Federal
buildings and Federal facilities and Federal phones or Federal
premises to raise anything of a campaign nature, soft or hard.

Mr. MEEHAN. Because it was unclear before this?
Mr. HYDE. Yes, yes, sure. That is why we are trying to clarify.
Mr. Keeney, you have been wonderful and you have been long-

suffering and you have been instructive. May we submit questions
to you in writing?

Mr. KEENEY. You certainly may, sir.
Mr. HYDE. Very well.
If no one has any other contributions, the committee will stand

adjourned.
[Whereupon, at 3:51 p.m., the committee was adjourned.]

Æ
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